UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
JANET LYNNE GARRI S
V. : CASE NO. 3:98CV1951( AHN)

DEPARTMENT COF CORRECTI ON,
ET AL.

RULI NG ON DEFENDANTS MOTI ON FOR JUDGVENT ON THE PLEADI NGS

The plaintiff, Janet Lynne Garris ("Garris"), brings this
action agai nst the defendants, the Departnent of Corrections
("DOC"'"), State of Connecticut ("State"), David Trapasso
("Trapasso"), Donna Conpare ("Conpare"), and Sandra Bundy
("Bundy") alleging violations of the equal protection and due
process provisions of the federal and Connecticut constitutions,
Title VIl of the Gvil R ghts Act of 1964, 42 U S.C. § 2000e-5
("Title VII"), 42 U.S.C. 8§ 1981A, § 1983, § 1988, and the
Connecticut Fair Enploynent Practices Act ("CFEPA"), Conn. Cen.
Stat. 46a-60(a)(1l), 46a-60(a)(4) and 46a-58a et seq.

Now pendi ng before the court is the defendants' notion for
j udgnent on the pleadings [doc. # 21]. For the reasons that
follow, the notion is GRANTED in part and DEN ED w t hout
prejudice to renewal in part.?

STANDARD OF REVI EW

A Rule 12(c) notion for judgnent on the pleadings is filed

This court held oral argument on the notion for judgnent on
t he pl eadi ngs on February 28, 2001.
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after the pleadings are closed in a case where the facts are
undi sputed and a judgnment on the nerits is possible nerely by

considering the pleading's contents. See Sellers v. MC. Floor

Crafters, Inc., 842 F.2d 639, 642 (2d Cr. 1998). The | egal

standards governing the court's consideration of a Rule 12(c)
notion are the sanme as those standards governing its

consideration of a Rule 12(b)(6) notion to dismss. See CGeorge

C. Frey Ready-M xed Concrete, Inc. v. Pine H Il Concrete M X

Corp., 554 F.2d 551, 553 (2d Gir. 1977).

In deciding a notion to dismss under Rule 12(b)(6), the
court is required to accept as true all factual allegations in
the conpl aint and nmust construe any wel | - pl eaded fact ual

allegations in the plaintiff's favor. See Scheuer v. Rhodes, 416

U S 232, 236 (1974); Easton v. Sundram 947 F.2d 1011, 1014-15

(2d Cr. 1991). A court nmay dismss a conplaint only where “it
appears beyond doubt that the plaintiff can prove no set of facts
in support of his claimwhich would entitle himto relief.”

Conley v. G bson, 355 U S. 41, 45-46 (1957); see also Still v.

DeBuono, 101 F.3d 888 (2d Cr. 1996). The issue on a notion to
dismss “is not whether the plaintiff will prevail, but whether
he is entitled to offer evidence to support his clains.” United

States v. Yale New Haven Hosp., 727 F. Supp. 784, 786 (D. Conn.

1990) (citing Scheuer, 416 U. S. at 236). In deciding such a

nmotion, consideration is limted to the facts stated in the



conplaint or in docunents attached thereto as exhibits or

incorporated therein by reference. See Kraner v. Tinme \Wrner,

Inc., 937 F.2d 767, 773 (2d Cir. 1991).
FACTS

The court accepts the following facts as true for the
purposes of this notion for judgnment on the pleadings. @Grris
was enpl oyed as a Correctional Counselor with the Departnent of
Corrections, State of Connecticut. (See Conpl. 1 9.) Garris
al |l eges that she was systematically harassed, deneaned and
di scrim nated agai nst on the basis of her race, gender and
ethnicity. (See id. T 1.) Defendant Bundy was a Deputy Warden
enpl oyed by the DOC. (See id. f 4.) Defendant Trapasso was a
Counsel or Supervi sor enployed by the DOC. (See id. ¥ 5.)

Def endant Conpare was a Counsel or Supervi sor enployed by the DOC
(See id. 1 6.)

Garris alleges that during 1995, Trapasso prepared an
evaluation reflecting that her job performnce was
"unsatisfactory". (See id. ¥ 11.) Garris challenged the
evaluation and it was subsequently changed to "satisfactory".
(See id. § 12.) Again, in Qctober, 1996, Garris received anot her
"unsati sfactory” job performance eval uati on whi ch was
subsequently changed to "satisfactory". (See id. T 13.) From
this point on, Garris clains that Bundy, Trapasso and Conpare

continued a canpai gn of harassnent and abuse by issuing her



formal and informal warnings and witeups. (See id. § 14.) On or
about Decenber 20, 1996, Garris filed an adm nistrative conpl ai nt
alleging a violation of Title VI with the Connecticut Conm ssion
on Human Rights and Opportunities ("CCHRO') and the Equal
Enpl oyment Cpportunity Comm ssion ("EECC'). (See id. Y 19.)
Garris alleges that on August 12, 1997, Trapasso and Conpare
entered her office, |ocked the door and prevented her from
leaving. (See id. 7 16.) Garris clains that she was then
t hreat ened and harassed for pursuing the grievance procedures
available to her. (See id. § 17.) Trapasso and Conpare
allegedly informed Garris that she woul d recei ve anot her
unsati sfactory eval uation and that they woul d make sure that
enough evi dence existed to support the false evaluation. (See
id. 1 18.)
On Septenber 25, 1997, Garris was placed on adm nistrative
| eave by the DOC. (See id. Y 22.) She clains this was in
retaliation for filing a grievance and conplaint. (See id.)
Garris eventually returned to work, yet she clainms that the DOC
failed to correct the behavior of her supervisors and forced her
to accept a position in which she had no training and had
di m ni shed opportunity for advancenent. (See id. § 23.) On July
6, 1998, Garris received a right to sue letter fromthe EECC.

(See id. 1 20.)



DI SCUSSI ON

Garris has not objected to the defendants' notion for
judgnent on the pleading as to (1) her Title VIl clains against
i ndi vi dual defendants; (2) her right to recover damages agai nst
the individual defendants under 42 U S.C. 8§ 1981la; (3) her
negligent infliction of enotional distress and intentional
infliction of enotional distress clains against the DOC, (4) her
clains against the State under 42 U . S.C. 8§ 1983; (5) the
i ndi vi dual defendants immunity froman award of injunctive
relief; and (6) the individual defendants immunity froma claim
of negligent infliction of enotional distress. Accordingly,

j udgnment for the defendants is entered on these clains.

The only remaining issues in this notion are (1) the
viability of the plaintiff's CFEPA cl ai ns agai nst the DOC, (2)
the individual defendants' liability under CFEPA;, (3) the
plaintiff's sexual harassnent clai munder CFEPA;, (4) whether the
plaintiff failed to exhaust Title VII and CFEPA adm nistrative
remedi es; and (5) the viability of the plaintiff's claimfor
intentional infliction of enotional distress.

1. CFEPA C ains - DOC

The DOC all eges that Garris's CFEPA claimis barred by the
constitutional doctrine of sovereign immunity as outlined by the
El eventh Amendnent of the United States Constitution because the

state has not unequivocally expressed its consent to be sued in



federal court. Garris responds that the definition of the term
"enpl oyer” within Conn. Gen. Stat. 8§ 46a-51(10) includes the
"state and political subdivisions”" and that, by definition, the
DOC is an "enpl oyer"” and has consented to suit in federal court.
The El eventh Amendnent to the United States Constitution
bars a suit in federal court against a state or one of its
agencies for either legal or equitable relief unless the state
explicitly consents to suit or Congress explicitly abrogated

state immunity. Pennhurst State Sch. & Hosp. v. Halderman, 465

U S 89, 99-100 (1984); Gaynor v. Martin, 77 F. Supp. 2d 272, 281

(D. Conn. 1999); Northrup v. CHRO No. 3:98cv211(DJS), 1998 U. S.

Dist. LEXIS 3111 (D. Conn. Feb. 2, 1998); Dube v. State Univ. of

New York, 900 F.2d 587, 594-95 (2d Cr. 1990). The DOC is a
state agency entitled to the protection of the El eventh

Amendnent. See Cates v. State of Connecticut, No.

3:98¢cv2232(SRU), slip op. at 12 (D. Conn. March 13, 2000).
A state's common | aw sovereign imunity and a state's
immunity fromsuit in federal court under the El eventh Anendnent

are separate, but related concepts. See e.qg., Magnolia Venture

Capital Corp. v. Prudential Securities, Inc., 151 F.3d 439, 443

(5th Cr. 1998) ("Sovereign inmmunity, as it has been interpreted
in the federal courts, actually enconpasses two separate, but
rel ated, concepts--state sovereign imunity, or comon | aw

sovereign imunity, and El eventh Anrendnent inmunity, or



constitutional sovereign imunity.") Thus, "it is inportant to
keep in mnd that a state nmay waive its conmon | aw sovereign
immunity without waiving its El eventh Amendnent inmunity under

federal law." Magnolia, 151 F.3d at 443, citing Port Authority

Tran- Hudson Corp. v. Feeney, 495 U S. 299, 306 (1990); In re

Allied-Signal, Inc., 919 F.2d 277, 280 n.4 (5th Cr. 1990). A

state may consent to being sued in its own courts, while stil
retai ning El eventh Anmendment immunity fromsuit in federal court.

Magnolia, 151 F.3d at 443 (citing Florida Dept. of Health and

Rehabilitative Servs. v. Florida Nursing Hone Ass'n., 450 U. S.

147, 150, (1981))(state's general waiver of sovereign immunity
did not constitute waiver by the state of El eventh Anendnent

imunity); Geat Northern Life Ins. Co. v. Read, 322 U S. 47, 54-

55 (1944) (sane); Sherw nski v. Peterson, 98 F.3d 849, 851-52 (5th

Cr. 1996) (sane).

The Supreme Court has clearly held that a district court may
find a wai ver of the state's El eventh Anendnent imunity in only
t he nost exacting circunstances. "[T]he State's consent [to suit
in federal court nust] be unequivocally expressed."” Pennhurst,

465 U.S. at 99; see also Port Auth. Trans-Hudson Corp., 495 U. S.

at 305 ("The Court will give effect to a State's wai ver of
El eventh Amendnent immunity only where stated by the nobst express
| anguage or by such overwhelmng inplication fromthe text as

[Wwll] leave no roomfor any other reasonable construction"). A



clear declaration of a state's intent to submt to matters in a
court, other than one of its own creation, nust be found.
Pennhurst, 465 U.S. at 99 n.9.

Here, although Garris may be correct that the State wai ved
its common-| aw sovereign i munity for CFEPA clains by the express
statutory | anguage of Conn. Gen. Stat. 8§ 46a-51(10), there is
nothing in the Connecticut Statutes that constitutes an express
wai ver of El eventh Amendnent immunity for CFEPA clains. Absent
an "unequi vocal expression" or "clear declaration"” of consent to
defend CFEPA suits in federal court, the court may not find such
a wai ver of Eleventh Amendnment inmmunity.

2. | ndi vi dual Liability Under CFEPA.

Garris alleges that the individual defendants are |liable
under CFEPA, Conn. CGen. Stat. 88 46a-60(a)(1l) - 46a-60(a)(8).
The defendants maintain that these statutes apply to enpl oyers
and do not inpose personal liability on supervisory enpl oyees.
The Connecticut Supreme Court accepted this question of |aw on

January 25, 2001, as certified by this court in Perodeau v. Gty

of Hartford, 3:99cv00807(AHN). Thus, the notion raising this

issue is denied w thout prejudice to renewal.

3. Sexual Harassnent d ai m Under CFEPA

The defendants allege that Garris has failed to state a
claimfor sexual harassnent under Conn. Gen. Stat. 8§ 46a-60(8)

because her conpl aint does not allege any facts in support of her



claim Garris responds that the conplaint asserts a general
cl ai m of "harassnent".

In eval uating state anti-discrimnation statutes,
Connecticut state courts look to federal case law interpreting

Title VII of the Gvil R ghts Act of 1964. See State v. Commin

on Human Rights & Qpportunities, 211 Conn. 464, 469-70 (1989).

CGenerally, a claimof sexual harassnment under federal |aw has

proceeded "on one of two theories: (1) quid pro quo -- e.g.,
favorable treatnent in return for sought sexual favors -- or (2)
hostile work environnent." Gallagher v. Delaney, 139 F. 3d 338,

346 (2d Cir. 1998). 1In order to establish a quid pro quo
harassnment claim the plaintiff nmust nmake a show ng of a causal
rel ati onship between the refusal of a supervisor's sexua

advances and an adverse enpl oynent decision. See Burlington

Indus. v. Ellerth, 524 U. S. 742, 753-54 (1998); see also Smth v.

Unity Funeral Chapels, No. CV 00-7264, 2000 U.S. App. LEXIS

28026, at *4 (2d Gr. Nov. 8, 2000). 1In order to establish a
hostil e work environnent, "the workplace [nust be] perneated with
discrimnatory intimdation, ridicule, and insult that is
sufficiently severe or pervasive to alter the conditions of the
victims enpl oynent and create an abusi ve working environnent."

Oncale v. Sundowner Offshore Servs., 523 U S. 75, 78 (1998).

"I'n order to be actionable ... a sexually objectionable

envi ronnent nust be both objectively and subjectively offensive,



one that a reasonable person would find hostile or abusive, and

one that the victimin fact did perceive to be so." Faragher v.

Boca Raton, 524 U.S. 775, 787 (1998)(internal quotation marks
omtted). "[Whether an environnent is sufficiently hostile or
abusive [is determ ned] by looking at all the circunstances ...."
Id.

Here, Garris has alleged no facts in her conplaint which
support a quid pro quo claimof sexual harassnment or a hostile
work environnment claim Garris nerely asserts in her reply
menor andum t hat the defendants are aware of a prior claimfor
sexual harassnment. However, Garris sets forth no facts regarding
this prior incident either in the conplaint or her opposition
papers.

As previously stated, the court applies the sane standard
for a nmotion for judgnment on the pleadings as a notion to

dismss. See George C. Frey Ready-M xed Concrete, Inc., 554 F.2d

at 553. In deciding a notion to dismss, consideration is
limted to the facts stated in the conplaint or in docunents
attached thereto as exhibits or incorporated therein by

r ef erence. See Kraner v. Tine Warner, Inc., 937 F.2d 767, 773

(2d Cr. 1991). Based upon the conclusory nature of the
conplaint and the failure to plead any facts regardi ng sexual
harassnment, Garris has failed to state a claimfor sexua

harassnment pursuant to Conn. Gen. Stat. § 46a-60(8).
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4. Failure to Exhaust Title VIl and CFEPA Admi nistrative
Renedi es

The defendants allege that Garris has not exhausted her
admnistrative renedies as to two clains: (1) the "office
i nvasi on" incident where Trapasso and Conpare all egedly "invaded"
Garris's office, |ocked the door and "threatened and harassed the
plaintiff for properly pursuing grievance procedures” and (2) her
di ssatisfaction with her reassignment upon returning from
adm nistrative leave. Garris responds that the acts alleged in
the conplaint are reasonably related to the acts presented to the
CCHRO wthin the adm nistrative forum

Before a plaintiff may file a Title VII claimin federal
court, the party nust exhaust its adm nistrative renmedi es by
tinely filing a conplaint with the EEOCC and obtaining a right-to-

sue letter. See 42 U S.C. 8§ 2000e-5(e) and (f); Shah v. New York

State Dep't OF Giv. Serv., 168 F.3d 610, 613-14 (2d Gir. 1999).

This requirenment puts the enployer on notice of alleged
di scrimnatory practices and encourages nedi ati on and renedi al

action. ld. at 614; see also Johnson v. New York City Bd. of

Educ., No. CV 96-4472(NNG, 2000 U. S. Dist. LEXIS 17410, *12
(Dec. 7, 2000, E.D.N.Y.). In order for a plaintiff to raise
clains not specifically alleged in a conplaint to the EEQCC, the
new cl ai m nust be "reasonably related"” to those reviewed by the
EECC. 1d. One of the reasons behind this rule all ow ng new

clains to be raised in federal court that have not been presented
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to the EECC i s based upon the notion of "leniency" and "fairness"

to the plaintiff. See Butts v. City of New York Dep't of Hous.

Preservation & Dev., 990 F.2d 1397, 1402 (2d Cr. 1993)

("recogni zing that EECC charges frequently are filled out by
enpl oyees wi thout the benefit of counsel and that their primry
purpose is to alert the EECC to the discrimnation that a
plaintiff believes she is suffering”"). However, "federal courts
generally have no jurisdiction to hear clains not alleged in an

enpl oyee' s EEOC charge. Shah v. New York State Dep't O G v.

Serv., 168 F.3d at 613; see also Brown v. Coach Stores, Inc., 163

F.3d 706, 712 (2d Gr. 1998).

Here, Garris has failed to exhaust her adm nistrative
remedies as to the "office invasion"” incident and the job
reassi gnment she received upon returning fromadmnistrative
| eave as these alleged incidents were never properly raised with
the CCHRO and are not reasonably related to the clains nmade to
the CCHRO. The CCHRO naintained jurisdiction over Garris's
conplaint up to one year after the alleged "office invasion" had
occurred, and yet, Garris never anended her conplaint to include
this incident. Garris was famliar with the process of anendi ng
her CCHRO conpl ai nt as she had done it previously, however, she
never informed the CCHRO of this incident. 1In addition, the
al |l eged job reassignnent al so occurred three nonths prior to the

CCHRO | osing jurisdiction over the matter. Again, Garris failed
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to anmend her CCHRO conplaint to include this claim Based upon
Garris's failure to exhaust her adm nistrative renmedi es before
the CCHRO this court does not have jurisdiction over the "office
i nvasi on" and job reassignnment clains and finds that they are not
reasonably related to the clains alleged in the conplaint.

5. Failure to State a CaimFor Intentional Infliction of
Enpti onal D stress

The defendants allege that Garris has failed to identify
with particularity the conduct which fornms the basis of her claim
for intentional infliction of enotional distress. Garris
responds that the acts alleged in the conplaint constitute
extrenme and outrageous behavi or.

In order to prevail on a claimfor intentional infliction of
enotional distress the plaintiff nust allege that: (1) the
def endant intended or knew that enotional distress would likely
result fromits conduct; (2) the defendant's conduct was extrenme
and outrageous; (3) the defendant's conduct caused plaintiff

distress; and (4) plaintiff's distress was severe. See Petyan v.

Ellis, 200 Conn. 243, 253, 510 A 2d 1337 (1986). The disputed
conduct nust exceed all bounds tol erated by decent society, and

cannot be nerely rude, tactless or insulting. See Petyan, 200

Conn. at 254 (1986).2 Whether a defendant's conduct is

2 Liability has been found only where the conduct has been
so outrageous in character, and so extrene in degree, as to go
beyond all possi bl e bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized community.
Cenerally, the case is one in which the recitation of the facts
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sufficient to satisfy the requirenent that it be extrene and
outrageous is initially a question for the court to determ ne.

See Johnson v. Chesebrough-Pond's USA Co., 918 F. Supp. 543, 552

(D. Conn. 1996); see also Bell v. Board of Education, 55 Conn.

App. 400, 410, 739 A 2d 321 (1999). Only where reasonabl e m nds
di sagree does it becone an issue for the jury. Bell at 55 Conn.
App. 410. (1999). There is no bright line rule to determ ne what
constitutes extrene and outrageous conduct sufficient to maintain
an action as the court nust look to the specific facts and
circunst ances of each case in making its decisions.” Rhonda

Craddock v. Church Community Supported Living Association, No.

990592711S, 2000 Conn. Super. LEXI'S 3008 (Conn. Super. C
Novenber 13, 2000).

Here, Garris has not alleged facts which satisfy the
requi site standard of extrene and outrageous conduct. The
average nenber of the community would not find the defendants'
actions of entering Garris's office and | ocking the door to be

extrenme and outrageous. See Arnstrong v. Chrysler Fin. Corp.

No. 3:98cv1557(AHN), 1998 U.S. Dist. LEXIS 20484, 1998 W. 928415
(D. Conn. Dec. 18, 1998)(referring to an enpl oyee as "you-who"
and Elois, criticizing, insulting and deneaning her on a daily

basi s, taking away her authority, declaring her inconpetent, and

to an average nenber of the community woul d arouse his resentnent
agai nst the actor, and lead himto exclaim 'Qutrageous!'" 1
Rest at enent (Second), Torts 8 46, comment (d), p. 73 (1965).
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deneani ng her professional ability in front of supervisors does
not neet the required threshold of outrageousness)

Here, Garris's conplaint fails to present facts which
satisfy the extrene and outrageous standard required to prove a
claimof intentional infliction of enotional distress.

CONCLUSI ON

Based on the foregoing analysis, the defendants' notion for
judgnment on the pleadings [doc. # 21] is GRANTED in part and
DENI ED wi t hout prejudice to renewal in part. The Cerk is
ordered to enter judgnent in favor of the defendants as to (1)
her Title VII clains against individual defendants; (2) her right
to recover damages agai nst the individual defendants under 42
U S . C 8§ 198la; (3) her negligent infliction of enotional
di stress and intentional infliction of enotional distress clains
agai nst the DOC, (4) her clains against the State under 42 U S. C
8 1983; (5) the individual defendants imunity froman award of
injunctive relief; (6) the individual defendants imunity froma
claimof negligent infliction of enotional distress; (7) her
CFEPA cl ai ns agai nst the DOC;, (8) her sexual harassnent claim
under CFEPA; (9) her failure to exhaust Title VII and CFEPA
adm ni strative renedies; and (10) her claimfor intentional
infliction of enotional distress. The defendants' notion for
judgnent as to individual liability under CFEPA is denied w thout

prejudi ce to renewal .
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SO ORDERED this _ day of March, 2001, at Bridgeport,

Connecti cut.

Alan H Nevas
United States District Judge
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